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������¬6FRSH�RI�WKH�6WDWXWH�

6HFWLRQ������RI�WKH�IHGHUDO�&LYLO�5LJKWV�$FW�RI������SURYLGHV�

(YHU\�SHUVRQ�ZKR��XQGHU�FRORU�RI�DQ\�VWDWXWH��RUGLQDQFH��UHJXODWLRQ��FXVWRP�RU�XVDJH��RI�DQ\�6WDWH������VXEMHFWV�
RU�FDXVHV�WR�EH�VXEMHFWHG��DQ\�FLWL]HQ�RI�WKH�8QLWHG�6WDWHV�RU�RWKHU�SHUVRQ�ZLWKLQ�WKH�MXULVGLFWLRQ�WKHUHRI�WR�WKH
GHSULYDWLRQ�RI�DQ\�ULJKWV��SULYLOHJHV�RU�LPPXQLWLHV�VHFXUHG�E\�WKH�&RQVWLWXWLRQ�DQG�ODZV��VKDOO�EH�OLDEOH�WR�WKH
SDUW\�LQMXUHG�LQ�DQ�DFWLRQ�DW�ODZ��VXLW�LQ�HTXLW\��RU�RWKHU�SURSHU�SURFHHGLQJ�IRU�UHGUHVV�

6HFWLRQ������DXWKRUL]HV�D�FDXVH�RI�DFWLRQ�IRU�WKH�YLRODWLRQ�RI�DQ\�FRQVWLWXWLRQDO�ULJKW��LQFOXGLQJ�VXEVWDQWLYH
GXH�SURFHVV�DQG�HTXDO�SURWHFWLRQ�YLRODWLRQV�

6HFWLRQ������DVVXPHG�QHZ�LPSRUWDQFH�LQ�ODQG�XVH�FDVHV�DIWHU�WKH�8�6��6XSUHPH�&RXUW�KHOG��LQ�0RQHOO�Y�
'HSDUWPHQW�RI�6RFLDO�6HUY����WKDW�PXQLFLSDOLWLHV�FDQ�EH�VXHG�XQGHU���������6HFWLRQ������LV�QRW�DYDLODEOH�LQ
XQFRQVHQWHG�DFWLRQV�DJDLQVW�WKH�VWDWH���7KH�&LYLO�5LJKWV�$WWRUQH\
V�)HHV�$ZDUG�$FW���DXWKRUL]HV�SUHYDLOLQJ
SODLQWLIIV�DQG�GHIHQGDQWV�WR�UHFRYHU�DWWRUQH\
V�IHHV�LQ��������DFWLRQV�

7KH�6XSUHPH�&RXUW�KDV�KHOG�WKDW�SURSHUW\�ULJKWV�DUH�RQH�RI�WKH��ULJKWV��SURWHFWHG�E\����������/DQGRZQHUV�GR
QRW�XVXDOO\�KDYH�GLIÀFXOW\�VKRZLQJ�WKDW�WKH\�KDYH�SURSHUW\�ULJKWV�SURWHFWHG�XQGHU����������HVSHFLDOO\�ZKHQ
WKH\�FODLP�WKDW�D�ODQG�XVH�UHJXODWLRQ�XQFRQVWLWXWLRQDOO\�UHVWULFWV�WKH�XVH�RI�WKHLU�SURSHUW\��

$Q�LQWHQW�WR�YLRODWH�WKH�FRQVWLWXWLRQ�LV�QRW�UHTXLUHG�IRU�OLDELOLW\�XQGHU����������EXW�SURFHGXUDO�GXH�SURFHVV
OLDELOLW\�DWWDFKHV�RQO\�IRU�LQWHQWLRQDO�DQG�QRW�IRU�QHJOLJHQW�GHSULYDWLRQV��

������¬/DQG�8VH�&DVHV�1RW�$FWLRQDEOH�8QGHU��������

$OWKRXJK�WKH��������UHPHG\�LV�DYDLODEOH�IRU�DQ\�YLRODWLRQ�RI�WKH�IHGHUDO�FRQVWLWXWLRQ��VRPH�ORZHU�IHGHUDO
FRXUWV�KROG�WKDW�D�FDXVH�RI�DFWLRQ�GRHV�QRW�OLH�XQGHU��������HYHQ�WKRXJK�WKH�SODLQWLIIV�FODLPHG�WKDW�D�ODQG�XVH
GHFLVLRQ�YLRODWHG�WKH�FRQVWLWXWLRQ��,Q�PRVW�RI�WKHVH�FDVHV��WKH�PXQLFLSDOLW\�GHQLHG�WKH�SODLQWLII�D�ODQG�XVH�SHUPLW
RU�RWKHU�ODQG�XVH�DSSURYDO�DQG�WKH�SODLQWLII�PDGH�D�VXEVWDQWLYH�GXH�SURFHVV�FODLP��&UHDWLYH�(QY
WV��,QF��Y�
(VWDEURRN���LV�D�OHDGLQJ�FDVH��7KH�SODLQWLII�FODLPHG�D�PXQLFLSDOLW\�YLRODWHG�WKH�GXH�SURFHVV�FODXVH�ZKHQ�LW
UHMHFWHG�WKH�SODLQWLII
V�VXEGLYLVLRQ�DSSOLFDWLRQ�WR�SURWHFW�WKH�PXQLFLSDOLW\
V��EDVLF�FKDUDFWHU���7KH�VWDWH�VWDWXWH
GLG�QRW�DXWKRUL]H�WKLV�UHDVRQ�IRU�UHMHFWLRQ��7KH�FRXUW�KHOG�WKDW�WKH�SODLQWLII
V�FODLP�ZDV�WRR�W\SLFDO�RI�D��UXQ�RI
WKH�PLOO��ODQG�XVH�GLVSXWH�WR�JLYH�ULVH�WR�D�GXH�SURFHVV�YLRODWLRQ�DQG�WKDW�D�FRQYHQWLRQDO�SODQQLQJ�GLVSXWH�GRHV



��������� /DQG�8VH�/DZ

ÀOH����8VHUV�FMVFURIDQL�'HVNWRS�ÀOHVIRUWRROVVLWH�/DQG�8VH�/DZ�KWP ����

QRW�LPSOLFDWH�WKH�IHGHUDO�FRQVWLWXWLRQ��7KH�FRXUW�LQGLFDWHG�LW�ZRXOG�KROG�GLIIHUHQWO\�LQ�FDVHV�RI��HJUHJLRXV�
EHKDYLRU�RU�ZKHUH�WKHUH�ZDV�D��JURVV�DEXVH�RI�SRZHU��LQYLGLRXV�GLVFULPLQDWLRQ��RU�IXQGDPHQWDOO\�XQIDLU
SURFHGXUHV���&UHDWLYH�(QYLURQPHQWV�KDV�EHHQ�IROORZHG�LQ�VHYHUDO�RWKHU�FLUFXLWV����

������¬&RORU�RI�/DZ��3ROLF\��DQG�&XVWRP�

6HFWLRQ������PDNHV�D�YLRODWLRQ�RI�WKH�FRQVWLWXWLRQ�DFWLRQDEOH�RQO\�LI�FDUULHG�RXW�XQGHU��FRORU�RI�DQ\�VWDWXWH�
RUGLQDQFH��UHJXODWLRQ��FXVWRP��RU�XVDJH��RI�D�JRYHUQPHQWDO�HQWLW\��7KH��FRORU�RI�ODZ��UHTXLUHPHQW�LV�VLPLODU�WR
WKH��VWDWH�DFWLRQ��UHTXLUHPHQW�WKH�FRXUWV�DSSO\�LQ�IRXUWHHQWK�DPHQGPHQW�FDVHV�DQG�XVXDOO\�LV�QRW�WURXEOHVRPH
LQ��������ODQG�XVH�OLWLJDWLRQ����

0RQHOO�UHIXVHG�WR�DGRSW�D�UHVSRQGHDW�VXSHULRU�WKHRU\�RI�PXQLFLSDO�OLDELOLW\�XQGHU���������,W�LQWHUSUHWHG�WKH
�FXVWRP�DQG�XVDJH��UHTXLUHPHQW�LQ��������WR�PHDQ�WKDW�ORFDO�JRYHUQPHQWV�DUH�OLDEOH�RQO\�IRU�DFWLRQV�WKDW�DUH
�RIÀFLDO�SROLF\��RU��YLVLWHG�SXUVXDQW�WR�D�JRYHUQPHQWDO�FXVWRP���EXW�GLG�QRW�IXOO\�H[SODLQ�WKHVH�WHUPV��7KH
FXVWRP�RU�XVDJH�UHTXLUHPHQW�LV�QRW�D�SUREOHP�LQ�PRVW�ODQG�XVH�FDVHV�EHFDXVH�D�JRYHUQPHQWDO�ERG\��VXFK�DV�WKH
OHJLVODWLYH�ERG\��XVXDOO\�LV�UHVSRQVLEOH�IRU�WKH�JRYHUQPHQWDO�DFWLRQ�����0RUH�GLIÀFXOW�SUREOHPV�DULVH�LQ�������
FDVHV�WKDW�FKDOOHQJH�WKH�DFWLRQ�RI�D�]RQLQJ�RIÀFLDO�

7KHUH�PXVW�EH�DQ�DFW�E\�D�PXQLFLSDO�SROLF\PDNHU�WR�HVWDEOLVK�PXQLFLSDO�OLDELOLW\��7KH�6XSUHPH�&RXUW�KDG
HDUOLHU�GHÀQHG�D�SROLF\�DV�D�GHOLEHUDWH�FKRLFH�WR�IROORZ�D�FRXUVH�RI�DFWLRQ�IURP�DPRQJ�YDULRXV�DOWHUQDWLYHV����

,Q�3HPEDXU�Y��&LW\�RI�&LQFLQQDWL������D�SOXUDOLW\�KHOG�D�SROLF\�LQFOXGHV�XQZULWWHQ�DV�ZHOO�DV�IRUPDO�SODQV�RI
DFWLRQ��DQG�WKDW�D�VLQJOH�DFWLRQ�LV�HQRXJK�WR�HVWDEOLVK�SROLF\��7KH�SOXUDOLW\�WKHQ�QDUURZHG�PXQLFLSDO�OLDELOLW\�E\
KROGLQJ�PXQLFLSDO�OLDELOLW\�FDQ�DWWDFK�RQO\�IRU�DQ��RIÀFLDO�SROLF\��PDGH�E\�DQ�DXWKRUL]HG�GHFLVLRQ�PDNHU��$
PDMRULW\�RI�WKH�&RXUW�IRXQG�DQ�RIÀFLDO�SROLF\�LQ�D�VWDWH�VWDWXWH�WKDW�FOHDUO\�GHOHJDWHG�WR�D�FRXQW\�SURVHFXWRU�WKH
DXWKRULW\�WR�RUGHU�D�EUHDN�LQ�WR�FDUU\�RXW�DUUHVWV��EXW�D�PDMRULW\�FRXOG�QRW�DJUHH�RQ�D�IXUWKHU�HODERUDWLRQ�RI�WKH
RIÀFLDO�SROLF\�UHTXLUHPHQW��6HYHUDO�ODQG�XVH�FDVHV�DSSOLHG�3HPEDXU�����

&LW\�RI�6W��/RXLV�Y��3UDSURWQLN�����D�SXEOLF�HPSOR\HH�GLVFKDUJH�FDVH�GHFLGHG�DIWHU�3HPEDXU��ZDV�DJDLQ�D
SOXUDOLW\�GHFLVLRQ��7KH�SOXUDOLW\�FRQÀUPHG�D�VWDWHPHQW�LQ�3HPEDXU�WKDW�WKH�LGHQWLÀFDWLRQ�RI�SROLF\PDNLQJ
RIÀFLDOV�LV�D�PDWWHU�RI�VWDWH�ODZ��,W�ZDV��FRQÀGHQW��WKDW�VWDWH�RU�ORFDO�ODZ��ZLOO�DOZD\V�GLUHFW�D�FRXUW�WR�VRPH
RIÀFLDO�RU�ERG\�WKDW�KDV�WKH�UHVSRQVLELOLW\�IRU�PDNLQJ�ODZ�RU�VHWWLQJ�SROLF\���7KH�SOXUDOLW\�DGGHG�WKDW�DQ
RIÀFLDO
V�DFWLRQ�LV�QRW�ÀQDO�SROLF\�ZKHQ�LW�LV�FRQVWUDLQHG�E\��SROLFLHV�QRW�RI�KLV�PDNLQJ��RU�VXEMHFW�WR�UHYLHZ�E\
DXWKRUL]HG�SROLF\PDNHUV�XQOHVV�WKHVH�SROLF\PDNHUV�UDWLI\�KLV�GHFLVLRQ�

7KH�ODFN�RI�D�PDMRULW\�LQ�3HPEDXU�DQG�3UDSURWQLN����DQG�DPELJXLWLHV�LQ�WKHVH�GHFLVLRQV��KDYH�PDGH�LW�GLIÀFXOW
IRU�FRXUWV�WR�GHWHUPLQH�ZKHQ�D��FXVWRP�RU�SROLF\��H[LVWV�LQ�ODQG�XVH�FDVHV��$�FRXUW�LV�OLNHO\�WR�ÀQG�D�FXVWRP�RU
SROLF\�ZKHQ�D�ORFDO�DJHQF\�ZLWK�ÀQDO�DXWKRULW\��VXFK�DV�D�%RDUG�RI�$GMXVWPHQW����RU�OHJLVODWLYH�ERG\�����KDV
DIÀUPHG�DQ�RIÀFLDO�GHFLVLRQ��:KHQ�DQ�RIÀFLDO�GHFLVLRQ�LV�DSSHDODEOH�EXW�KDV�QRW�EHHQ�DSSHDOHG��FRXUWV�DUH
OLNHO\�WR�UHDFK�D�FRQWUDU\�GHFLVLRQ����

�������&DXVDWLRQ�

7KH�6XSUHPH�&RXUW
V�KROGLQJ�WKDW�FRXUWV�VKRXOG�LQWHUSUHW��������DJDLQVW�D��EDFNJURXQG�RI�WRUW�OLDELOLW\�����
PHDQV�WKDW�D�SODLQWLII�PXVW�VKRZ�WKDW�D�FRQVWLWXWLRQDO�YLRODWLRQ�ZDV��FDXVHG��E\�DQ�RIÀFLDO�DFWLRQ��7KH
FDXVDWLRQ�UHTXLUHPHQW�LV�QRW�D�SUREOHP�LQ�PRVW�ODQG�XVH�FDVHV�EHFDXVH�D�OHJLVODWLYH�RU�DGPLQLVWUDWLYH�ERG\�LV
XVXDOO\�UHVSRQVLEOH�IRU�WKH�FRQVWLWXWLRQDO�GHSULYDWLRQ�����&DXVDWLRQ�SUREOHPV�FDQ�DULVH�LI�LW�LV�QRW�FOHDU�ZKHWKHU
WKH�PXQLFLSDO�FRQGXFW�FDXVHG�WKH�FRQVWLWXWLRQDO�GHSULYDWLRQ��:HVWERURXJK�0DOO��,QF��Y��&LW\�RI�&DSH�*LUDUGHDX
�,������LV�DQ�H[DPSOH��7KH�FRXUW�KHOG�WKDW�WKH�SODLQWLII
V�LQDELOLW\�WR�EXLOG�LWV�VKRSSLQJ�FHQWHU�ZDV�FDXVHG�E\
ÀQDQFLDO�SUREOHPV�DQG�QRW�WKH�FLW\
V�UHYHUVLRQ�RI�LWV�FRPPHUFLDO�]RQLQJ��QRW�WKH�SODLQWLII
V�SRRU�EXVLQHVV�VNLOOV�

������¬([KDXVWLRQ�DQG�$GHTXDF\�RI�6WDWH�5HPHGLHV�
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7KH�6XSUHPH�&RXUW�GRHV�QRW�UHTXLUH�H[KDXVWLRQ�RI�DGPLQLVWUDWLYH�UHPHGLHV�LQ��������DFWLRQV�����7KLV�UXOH�LV
TXDOLÀHG�E\�3DUUDWW�Y��7D\ORU�����3DUUDWW�KHOG�WKDW�WKH�SODLQWLII�FRXOG�QRW�EULQJ�D��������SURFHGXUDO�GXH�SURFHVV
DFWLRQ�LQ�IHGHUDO�FRXUW�IRU�WKH�QHJOLJHQW�ORVV�RI�D�KREE\�NLW�E\�SULVRQ�RIÀFLDOV�EHFDXVH�SRVW�GHSULYDWLRQ�VWDWH
WRUW�UHPHGLHV�SURYLGHG�DQ�DGHTXDWH�UHPHG\��7KH�&RXUW�KHOG�WKDW�D�VWDWH�QHHG�QRW�SURYLGH�D�SUH�GHSULYDWLRQ
KHDULQJ�ZKHQ�D�ORVV�LV�FDXVHG�E\��D�UDQGRP�DQG�XQDXWKRUL]HG�DFW�E\�D�VWDWH�HPSOR\HH��EHFDXVH�WKH�VWDWH�FDQQRW
�SUHGLFW�SUHFLVHO\��LQ�WKHVH�FDVHV�ZKHQ�D�ORVV�ZLOO�RFFXU��1HJOLJHQFH�FODLPV�DUH�QR�ORQJHU�DFWLRQDEOH�XQGHU��
������EXW�WKH�3DUUDWW�KROGLQJ�RQ�SRVW�GHSULYDWLRQ�VWDWH�UHPHGLHV�LV�VWLOO�JRRG�ODZ�LQ�SURFHGXUDO�GXH�SURFHVV
FDVHV�

7KH�&RXUW�TXDOLÀHG�3DUUDWW�LQ�/RJDQ�Y��=LPPHUPDQ�%UXVK�&R�����$�VWDWH�FRXUW�GLVPLVVHG�WKH�SODLQWLII
V�IDLU
HPSOR\PHQW�SUDFWLFH�FODLP�EHIRUH�D�VWDWH�DJHQF\�EHFDXVH�WKH�DJHQF\�GLG�QRW�FRQYHQH�D�KHDULQJ�LQ�WKH�UHTXLUHG
VWDWXWRU\�WLPH�SHULRG��7KH�&RXUW�KHOG�WKDW�WKH�SODLQWLII
V�ULJKW�WR�XVH�WKH�VWDWH�VWDWXWRU\�SURFHGXUHV�ZDV
SURWHFWHG�E\�WKH�GXH�SURFHVV�FODXVH��+H�GLG�QRW�KDYH�WR�XVH�SRVW�GHSULYDWLRQ�VWDWH�WRUW�UHPHGLHV�EHFDXVH�WKH
GHSULYDWLRQ�ZDV�FDXVHG�E\�WKH��VWDWH�V\VWHP�LWVHOI���7KH�SODLQWLII�FKDOOHQJHG�WKH��HVWDEOLVKHG�VWDWH�SURFHGXUH��
QRW�WKH�VWDWH�DJHQF\
V�HUURU�

7KH�3DUUDWW�/RJDQ�GLVWLQFWLRQ�LV�GLIÀFXOW�WR�DSSO\�LQ�ODQG�XVH�FDVHV��,Q�D�]RQLQJ�YDULDQFH�FDVH��IRU�H[DPSOH��D
SURFHGXUDO�GXH�SURFHVV�YLRODWLRQ�LV�ERWK�D��UDQGRP�DQG�XQDXWKRUL]HG��DFW�E\�WKH�]RQLQJ�ERDUG�WKDW�WULJJHUV
3DUUDWW�DQG�DQ�DSSOLFDWLRQ�RI��HVWDEOLVKHG�VWDWH�SURFHGXUH��WKDW�WULJJHUV�/RJDQ��2QH�FRXUW�DSSOLHG�3DUUDWW�WR
GLVPLVV�D��������FDVH�LQ�ZKLFK�WKH�SODLQWLII�VXHG�D�PXQLFLSDOLW\�DIWHU�LW�LVVXHG�D�VWRS�FRQVWUXFWLRQ�RUGHU�����7KH
RUGHU�ZDV�LVVXHG�EHFDXVH�WKH�]RQLQJ�HQIRUFHPHQW�RIÀFHU�PDGH�D�PLVWDNH�ZKHQ�KH�LVVXHG�WKH�EXLOGLQJ�SHUPLW�
7KH�FRXUW�KHOG�WKDW�D�SRVW��GHSULYDWLRQ�VWDWH�UHPHG\�ZDV�DGHTXDWH�EHFDXVH�WKH��DOOHJHG�GHIDXOW��ZDV�OLNH�WKH
QHJOLJHQW�ORVV�LQ�3DUUDWW��7KH�FRXUW�KHOG�WKDW�/RJDQ�UDWKHU�WKDQ�3DUUDWW�DSSOLHG�LQ�D�VLPLODU�FDVH�EHFDXVH�LW�KHOG
WKDW��WKH�HIIHFW�RQ�SODLQWLII�RI�WKH�HVWDEOLVKHG�VWDWH�SURFHGXUHV��FUHDWHG�WKH�FRQVWLWXWLRQDO�GHSULYDWLRQ����

7KH�6XSUHPH�&RXUW�VXEVWDQWLDOO\�TXDOLÀHG�3DUUDWW�LQ�=LQHUPRQ�Y��%XUFK�����DQG�KHOG�WKDW�WKH�3DUUDWW�UXOH
DSSOLHV�RQO\�WR�SURFHGXUDO�GXH�SURFHVV�FODLPV��3ODLQWLII�LQ�=LQHUPRQ�EURXJKW�D��������DFWLRQ�LQ�ZKLFK�KH
FODLPV�D�SURFHGXUDO�GXH�SURFHVV�YLRODWLRQ�EDVHG�RQ�KLV�FODLP�WKDW�KLV�DGPLVVLRQ�WR�D�VWDWH�PHQWDO�KHDOWK�IDFLOLW\
ZDV�QRW�YROXQWDU\��7KH�&RXUW�KHOG�WKDW�WKH�3DUUDWW�EDU�LV�QRW�DEVROXWH��,QVWHDG��D�FRXUW�PXVW�DSSO\�D�EDODQFLQJ
WHVW�LQ�ZKLFK�LW�ÀUVW�LGHQWLÀHV�WKH�ULVN�LQYROYHG�DQG�WKHQ�HYDOXDWHV�WKH�HIIHFWLYHQHVV�RI�SUHGHSULYDWLRQ
VDIHJXDUGV�LQ�UHODWLRQVKLS�WR�WKH�ULVN�LGHQWLÀHG��7KH�&RXUW�KHOG�WKDW�WKH�ULVN�LQ�3DUUDWW�ZDV�SUHGLFWDEOH��WKH
VWDWH�FRXOG�KDYH�SURYLGHG�SUHGHSULYDWLRQ�SURFHVV�DQG�VWDWH�RIÀFLDOV�KDG�WKH�DXWKRULW\�WR�PDNH�WKLV�SURFHVV
DYDLODEOH�

=LQHUPRQ�VKRXOG�PHDQ�WKDW�3DUUDWW�VKRXOG�QRW�EDU�PRVW�ODQG�XVH�FDVHV�LQ�ZKLFK�SURFHGXUDO�GXH�SURFHVV�FODLPV
DUH�PDGH��7KH�ULVN�RI�D�SURFHGXUDO�GHSULYDWLRQ�LV�SUHGLFWDEOH�LQ�WKH�GHFLVLRQ�PDNLQJ�SURFHVV��DQG�DGHTXDWH
SURFHGXUHV�DUH�DXWKRUL]HG��2QH�FRXUW�KHOG�WKDW�=LQHUPRQ�GRHV�QRW�FKDQJH�WKH�3DUUDWW�UXOHV�����DQG�FRXUWV�KDYH
DOVR�KHOG�D�SUHGHSULYDWLRQ�KHDULQJ�ZDV�QRW�UHTXLUHG�ZKHQ�DGHTXDWH�SRVWGHSULYDWLRQ�SURFHGXUHV�ZHUH
DYDLODEOH�����2WKHU�FDVHV�UHOLHG�RQ�=LQHUPRQ WR�KROG�D�SUHGHSULYDWLRQ�KHDULQJ�VKRXOG�KDYH�EHHQ�SURYLGHG�����RU
KDYH�KHOG�D�SUHGHSULYDWLRQ�KHDULQJ�ZDV�UHTXLUHG�EHFDXVH�WKH�SODLQWLII�ZDV�FKDOOHQJLQJ�DQ�HVWDEOLVKHG�SURFHGXUH
RU�SROLF\����

������¬,PPXQLWLHV�

������¬/HJLVODWLYH�%RGLHV�

$OWKRXJK��������GRHV�QRW�H[SUHVVO\�SURYLGH�IRU�LPPXQLWLHV�RI�DQ\�NLQG��WKH�6XSUHPH�&RXUW�KDV�LPSOLHG�WKH
FRPPRQ�ODZ�LPPXQLWLHV�WKH�FRXUWV�UHFRJQL]HG�ZKHQ�&RQJUHVV�HQDFWHG�WKH�VWDWXWH��,Q�7HQQH\�Y��%UDQGKRYH����
WKH�6XSUHPH�&RXUW�KHOG�WKDW�VWDWH�OHJLVODWRUV�DUH�DEVROXWHO\�LPPXQH�IURP�OLDELOLW\�XQGHU��������EHFDXVH
DEVROXWH�LPPXQLW\�FRQIHUV�D�EHQHÀW�WR�WKH��SXEOLF�JRRG��

7KH�>OHJLVODWLYH@�SULYLOHJH�ZRXOG�EH�RI�OLWWOH�YDOXH�LI�����>OHJLVODWRUV@�FRXOG�EH�VXEMHFWHG�WR�WKH�FRVW�DQG
LQFRQYHQLHQFH�DQG�GLVWUDFWLRQV�RI�D�WULDO�XSRQ�D�FRQFOXVLRQ�RI�WKH�SOHDGHU��RU�WR�WKH�KD]DUG�RI�MXGJPHQW�DJDLQVW
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WKHP�EDVHG�XSRQ�D�MXU\
V�VSHFXODWLRQ�DV�WR�PRWLYHV�����6HOI�GLVFLSOLQH�DQG�WKH�YRWHUV�PXVW�EH�WKH�XOWLPDWH
UHOLDQFH�IRU�GLVFRXUDJLQJ�RU�FRUUHFWLQJ�����>OHJLVODWLYH@�DEXVHV����

,Q�/DNH�&RXQWU\�(VWDWHV��,QF��Y��7DKRH�5HJLRQDO�3ODQQLQJ�$JHQF\�����WKH�&RXUW�H[WHQGHG�WKH�DEVROXWH
LPPXQLW\�RI�VWDWH�OHJLVODWRUV�WR�PHPEHUV�RI�D�EL�VWDWH�UHJLRQDO�SODQQLQJ�DJHQF\��,W�QRWHG�WKDW�DOWHUQDWLYH
UHPHGLHV�ZHUH�DYDLODEOH��LQFOXGLQJ�D�VXLW�DJDLQVW�WKH�UHJLRQDO�SODQQLQJ�DJHQF\��7KH�&RXUW�OLPLWHG�OHJLVODWLYH
LPPXQLW\�WR�RIÀFLDOV��DFWLQJ�LQ�D�ÀHOG�ZKHUH�OHJLVODWRUV�WUDGLWLRQDOO\�KDYH�SRZHU�WR�DFW��ZKR�GLG�QRW�XVXUS
MXGLFLDO�RU�H[HFXWLYH�DXWKRULW\��,W�UHVHUYHG�GHFLVLRQ�RQ�ZKHWKHU�ORFDO�OHJLVODWRUV�DOVR�HQMR\HG�DEVROXWH
LPPXQLW\��DOWKRXJK�-XVWLFH�0DUVKDOO
V�GLVVHQW�DUJXHG�WKDW�WKH�&RXUW
V�KROGLQJ�RQ�DEVROXWH�VWDWH�OHJLVODWLYH
LPPXQLW\�DSSOLHG�WR�ORFDO�OHJLVODWLYH�ERGLHV��$�FDVH�QRZ�EHIRUH�WKH�6XSUHPH�&RXUW�PD\�GHFLGH�WKLV�TXHVWLRQ�

7KH�6XSUHPH�&RXUW�UHOLHG�RQ�WKHVH�FDVHV�WR�KROG�WKDW�ORFDO�OHJLVODWRUV�DUH�HQWLWOHG�WR�DEVROXWH�LPPXQLW\�LQ��
�����FDVHV�LQ�%RJDQ�Y��6FRWW�+DUULV������,Q�%RJDQ��D�FLW\�DGPLQLVWUDWRU�SUH�SDUHG�WHUPL�QDWLRQ�FKDUJHV�DJDLQVW
D�WHPSRUDU\�HPSOR\HH�DIWHU�VKH�UHFHLYHG�D�FRPSODLQW�WKDW�WKH�HPSOR\HH�KDG�PDGH�UDFLDO�DQG�HWKQLF�VOXUV��7KH
FRXQFLO�KHOG�D�KHDULQJ�RQ�WKH�FKDUJHV�DQG�ODWHU�DFFHSWHG�D�VHWWOHPHQW�XQGHU�ZKLFK�WKH�HPSOR\HH�ZDV�VXVSHQGHG
ZLWKRXW�SD\�IRU����GD\V��7KH�PD\RU�ODWHU�UHGXFH�WKLV�SXQLVKPHQW�

:KLOH�WKH�FKDUJHV�DJDLQVW�WKH�HPSOR\HH�ZHUH�SHQGLQJ��WKH�PD\RU�SUHSDUHG�D�EXGJHW�SURSRVDO�WKDW�LQFOXGHG
UHGXFLQJ�D�QXPEHU�RI�FLW\�SRVLWLRQV��LQFOXGLQJ�WKH�SRVLWLRQ�RI�WKH�DJHQF\�DGPLQLVWUDWRU�ZKR�KDG�EURXJKW�WKH
FKDUJHV�DJDLQVW�WKH�WHPSRUDU\�HPSOR\HH��:KHQ�WKH�FRXQFLO�DGRSWHG�WKH�EXGJHW��WKH�DGPLQLVWUDWRU�ÀOHG�VXLW�

7KH�&RXUW�ÀUVW�UHOLHG�RQ�KLVWRULF�SUHFHGHQW�E\�ÀQGLQJ�LW�ZDV�WKH��SHUYDVLYH�YLHZ��DW�FRPPRQ�ODZ��DW�WKH�WLPH��
�����ZDV�DGRSWHG��WKDW�ORFDO�OHJLVODWRUV�ZHUH�DEVROXWHO\�LPPXQH�IURP�OLDELOLW\��7KH�&RXUW�DOVR�IRXQG�SROLF\
UHDVRQV�IRU�DGRSWLQJ�DEVROXWH�LPPXQLW\��,W�KHOG�WKDW�MXGLFLDO�LQWHUIHUHQFH��GLVWRUWHG�E\�WKH�IHDU�RI�SHUVRQDO
OLDELOLW\��VKRXOG�QRW�EH�DOORZHG�WR�LQKLELW�WKH�H[HUFLVH�RI�OHJLVODWLYH�GLVFUHWLRQ��$W�WKH�ORFDO�OHYHO��WKH�&RXUW
QRWHG��WKH�WLPH�DQG�HQHUJ\�QHFHVVDU\�WR�GHIHQG�DJDLQVW�D�ODZVXLW�ZHUH�RI�SDUWLFXODU�FRQFHUQ�EHFDXVH�SDUW�WLPH
OHJLVODWRUV�DUH�FRPPRQ��,Q�DGGLWLRQ��GHWHUUHQWV�WR�OHJLVODWLYH�DEXVH�DUH�JUHDWHU�DW�WKH�ORFDO��WKDQ�DW�RWKHU�OHYHOV�
RI�JRYHUQPHQW��EHFDXVH�PXQLFLSDOLWLHV�DUH�OLDEOH�IRU�FRQVWLWXWLRQDO�YLRODWLRQV��)LQDOO\��DV�DW�RWKHU�JRYHUQPHQW
OHYHOV��WKHUH�LV�WKH�HOHFWRUDO�FKHFN�RQ�JRYHUQPHQWDO�DEXVH�

7KH�ORZHU�IHGHUDO�FRXUWV�KDG�KHOG�WKDW�PHPEHUV�RI�ORFDO�OHJLVODWLYH�ERGLHV�DUH�DEVROXWHO\�LPPXQH�IURP�������
OLDELOLW\�LQ�ODQG�XVH�FDVHV��*RUPDQ�7RZHUV��,QF��Y��%RJRVODYVN\�����LV�D�OHDGLQJ�FDVH��%HFDXVH�ODQG�XVH
GHFLVLRQV�KDYH�DQ�LPSRUWDQW�HIIHFW�RQ�SURSHUW\��WKH�FRXUW�KHOG�WKDW�OHJLVODWRUV�VKRXOG�EH�DOORZHG�WR�DFW�IRU�WKH
SXEOLF�JRRG�RQ�ODQG�XVH�LVVXHV�ZLWKRXW�IDFLQJ�WKH��VSHFWHU��RI�SHUVRQDO�OLDELOLW\��,W�QRWHG�WKDW�HIIHFWLYH�FKHFNV
RQ�XQFRQVWLWXWLRQDO�FRQGXFW�DUH�DYDLODEOH�DJDLQVW�ORFDO�OHJLVODWRUV��LQFOXGLQJ�MXGLFLDO�UHYLHZ��FRQWURO�E\�WKH
HOHFWRUDWH��DQG�VXLWV�DJDLQVW�ORFDO�JRYHUQPHQWV�

&RXUWV�XVXDOO\�KROG�WKH�DGRSWLRQ�DQG�DPHQGPHQW�RI�]RQLQJ�RUGLQDQFHV�LV�D�OHJLVODWLYH�DFW�����EXW�GR�QRW�JUDQW
DEVROXWH�LPPXQLW\�ZKHQ�D�OHJLVODWLYH�ERG\�DFWV�LQ�DQ�DGPLQLVWUDWLYH�FDSDFLW\��,Q�$OWDLUH�%OGUV���,QF��Y��9LOODJH
RI�+RUVHKHDGV���� WKH�FRXUW�KHOG�WKDW�D�ORFDO�OHJLVODWLYH�ERG\�GLG�QRW�DFW�OHJLVODWLYHO\�ZKHQ�LW�UHIXVHG�WR
DSSURYH�D�SODQQHG�XQLW�GHYHORSPHQW��,W�KHOG�WKDW�DSSURYDO�RI�WKH�GHYHORSPHQW�GLG�QRW�UHTXLUH�D�]RQLQJ
DPHQGPHQW�DQG�WKDW�WKH�RQO\�LVVXH�ZDV�ZKHWKHU�LW�FRPSOLHG�ZLWK�WKH�DSSURYDO�FULWHULD�FRQWDLQHG�LQ�WKH
RUGLQDQFH����

+DVNHOO�Y��:DVKLQJWRQ�7ZS������SURYLGHV�D�WHVW�IRU�GHWHUPLQLQJ�ZKHWKHU�D�]RQLQJ�DFWLRQ�LV�OHJLVODWLYH�RU
DGPLQLVWUDWLYH�WKDW�WXUQV�RQ�WKH�SXUSRVH�RI�WKH�DFWLRQ��7KH�FRXUW�KHOG�WKDW�DQ�DFWLRQ�E\�D�JRYHUQLQJ�ERG\�LV
OHJLVODWLYH�LI�LWV�SXUSRVH�LV�WR�HVWDEOLVK�JHQHUDO�SROLF\��EXW�DGPLQLVWUDWLYH�LI�LW�VLQJOHV�RXW�VSHFLÀF�LQGLYLGXDOV
DQG�WUHDWV�WKHP�GLIIHUHQWO\�IURP�RWKHUV��7KH�FRXUW�DGGHG�WKDW�HYHQ�LI�DQ�DFWLRQ�ZDV�OHJLVODWLYH��LW�ZRXOG�QRW�EH
SURWHFWHG�LI�LW�ZDV�LQ�EDG�IDLWK��FRUUXSW�RU�LQ�IXUWKHUDQFH�RI�D�SHUVRQDO�UDWKHU�WKDQ�D�SXEOLF�LQWHUHVW�

������¬/DQG�8VH�$JHQFLHV�DQG�2IÀFLDOV�
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/DQG�XVH�DJHQFLHV�DQG�RIÀFLDOV�DUH�DEVROXWHO\�LPPXQH�IURP�OLDELOLW\�XQGHU��������LI�WKH\�H[HUFLVH
DGMXGLFDWRU\�IXQFWLRQV��EXW�RWKHUZLVH�WKH\�KDYH�RQO\�D�TXDOLÀHG�JRRG�IDLWK�LPPXQLW\��$EVROXWH�LPPXQLW\�LV
EDVHG�RQ�D�6XSUHPH�&RXUW�FDVH��%XW]�Y��(FRQRPRX����7KH�&RXUW�FRQIHUUHG�DEVROXWH�LPPXQLW\�RQ�IHGHUDO
RIÀFLDOV�ZKR�LQLWLDWHG�DQ�DGMXGLFDWRU\�SURFHHGLQJ�DJDLQVW�WKH�SODLQWLII��7KH�&RXUW�KHOG�WKDW�WKHUH�PD\�EH
�H[FHSWLRQDO�VLWXDWLRQV�ZKHUH�LW�LV�GHPRQVWUDWHG�WKDW�DEVROXWH�>H[HFXWLYH@�LPPXQLW\�LV�HVVHQWLDO�IRU�WKH�FRQGXFW
RI�WKH�SXEOLF�EXVLQHVV���$GMXGLFDWLRQ�E\�DJHQFLHV�LV��IXQFWLRQDOO\�FRPSDUDEOH��WR�DGMXGLFDWLRQ�E\�MXGJHV�DQG
VKRXOG�HQMR\�WKH�DEVROXWH�LPPXQLW\�MXGJHV�HQMR\�

7KH�DEVROXWH�LPPXQLW\�HVWDEOLVKHG�E\�%XW]�VKRXOG�DSSO\�ZKHQ�ODQG�XVH�DJHQFLHV�H[HUFLVH�DGMXGLFDWRU\
IXQFWLRQV�����7KH�FRXUWV�KDYH�UHIXVHG�WR�H[WHQG�DEVROXWH�LPPXQLW\�WR�WKH�UHYLHZ�SURFHGXUHV�RI�D�SODQQLQJ
ERDUG�DQG�D�ERDUG�RI�DGMXVWPHQW�����7KH\�KDYH�JUDQWHG�RQO\�D�TXDOLÀHG�JRRG�IDLWK�LPPXQLW\�WR�H[HFXWLYH
DFWLRQV�LQ�WKH�HQIRUFHPHQW�DQG�LPSOHPHQWDWLRQ�RI�ODQG�XVH�UHJXODWLRQ�����+RZHYHU��D�SODQQLQJ�FRPPLVVLRQ�ZDV
JLYHQ�DEVROXWH�LPPXQLW\�ZKHQ�LW�UHFRPPHQGHG�OHJLVODWLYH�DFWLRQ�WR�D�ORFDO�JRYHUQLQJ�ERG\����

/DQG�XVH�DJHQFLHV�DQG�RIÀFLDOV�WKDW�KDYH�TXDOLÀHG�JRRG�IDLWK�LPPXQLW\�DUH�VXEMHFW�WR�LPPXQLW\�UXOHV�DGRSWHG
E\�WKH�6XSUHPH�&RXUW��DOWKRXJK�WKH�&RXUW�KDV�QRW�FRQVLGHUHG�WKH�LPPXQLW\�TXHVWLRQ�LQ�D�ODQG�XVH�FDVH��7KH
&RXUW�ÀUVW�DGRSWHG�D�WZR�SDUW�WHVW�WKDW�UHTXLUHG�ERWK�VXEMHFWLYH�DQG�REMHFWLYH�JRRG�IDLWK�����,W�GURSSHG�WKH
VXEMHFWLYH�SDUW�RI�WKH�WHVW�LQ�+DUORZ�Y��)LW]JHUDOG�����DQG�UHVWDWHG�WKH�REMHFWLYH�JRRG�IDLWK�WHVW�DV�D�PRUH
SURWHFWLYH�IRUPXOD�

>*@RYHUQPHQW�RIÀFLDOV�SHUIRUPLQJ�GLVFUHWLRQDU\�IXQFWLRQV�JHQHUDOO\�DUH�VKLHOGHG�IURP�OLDELOLW\�LQVRIDU�DV�WKHLU
FRQGXFW�GRHV�QRW�YLRODWH�FOHDUO\�HVWDEOLVKHG�VWDWXWRU\�RU�FRQVWLWXWLRQDO�ULJKWV�RI�ZKLFK�D�UHDVRQDEOH�SHUVRQ
ZRXOG�KDYH�NQRZQ����

7KH�&RXUW�DOVR�KHOG�WKDW�DQ�RIÀFLDO
V�FRQGXFW�PXVW�PHHW�D�VWDQGDUG�RI��REMHFWLYH�OHJDO�UHDVRQDEOHQHVV��

'DYLV�Y��6FKHUHU�����HODERUDWHG�WKH�+DUORZ�UXOH��7KH�&RXUW�KHOG�WKDW�D�PHUH�YLRODWLRQ�RI�D�VWDWH�VWDWXWH�RU
UHJXODWLRQ��VWDQGLQJ�DORQH��LV�QRW�HQRXJK�WR�GHIHDW�JRRG�IDLWK�LPPXQLW\��,PPXQLW\�LV�XQDYDLODEOH�RQO\�LI�WKH
GHIHQGDQW�YLRODWHG�D�FOHDUO\�HVWDEOLVKHG�FRQVWLWXWLRQDO�ULJKW��7KH�ODQG�XVH�FDVHV�KDYH�DSSOLHG�+DUORZ����

7KH�6XSUHPH�&RXUW�IXUWKHU�FODULÀHG�RIÀFLDO�LPPXQLW\�LQ�$QGHUVRQ�Y��&UHLJKWRQ������3ODLQWLII�FODLPHG�WKDW
SROLFH�RIÀFHUV�KDG�FRQGXFWHG�D�ZDUUDQWOHVV�VHDUFK��7KH�&RXUW�KHOG�WKDW�HYHQ�WKRXJK�WKH�FRXUWV�KDG�SUHYLRXVO\
UHFRJQL]HG�D�FRQVWLWXWLRQDO�ULJKW�WR�EH�SURWHFWHG�IURP�D�ZDUUDQWOHVV�VHDUFK�ZLWKRXW�SUREDEOH�FDXVH��WKH�TXHVWLRQ
ZDV�ZKHWKHU�LW�ZDV�XQFRQVWLWXWLRQDO�LQ�WKLV�FDVH�XQGHU�DOO�WKH�FLUFXPVWDQFHV��7KLV�IDFW�VSHFLÀF�LQTXLU\�UHTXLUHV
WKH�FRXUWV�WR�GHWHUPLQH�ZKHWKHU�D�UHDVRQDEOH�RIÀFHU�FRXOG�KDYH�EHOLHYHG�WKDW�D�ZDUUDQWOHVV�VHDUFK�ZDV
FRQVWLWXWLRQDO�LQ�OLJKW�RI�WKH�FOHDUO\�HVWDEOLVKHG�ODZ�DQG�WKH�DYDLODEOH�IDFWV��%HFDXVH�VR�PDQ\�ODQG�XVH�DFWLRQV
EURXJKW�XQGHU��������DUH�IDFW�VSHFLÀF��&UHLJKWRQ�VKRXOG�OHDG�WR�DQ�H[SDQVLRQ�RI�RIÀFLDO�LPPXQLW\�LQ�ODQG�XVH
�������DFWLRQV�

7KH�FRXUWV�KDYH�IRXQG�WKDW�ODQG�XVH�DJHQFLHV�DQG�RIÀFLDOV�KDYH�DFWHG�LQ�JRRG�IDLWK�ZKHQ�QR�FOHDUO\�HVWDEOLVKHG
ULJKW�ZDV�YLRODWHG�����7KH�FRXUWV�KDYH�GHQLHG�JRRG�IDLWK�LPPXQLW\�LQ�FDVHV�LQ�ZKLFK�]RQLQJ�RIÀFLDOV�DUELWUDULO\
ZLWKKHOG�EXLOGLQJ�SHUPLWV�RU�DUELWUDULO\�HQIRUFHG�D�]RQLQJ�RUGLQDQFH�����6RPH�RI�WKHVH�FDVHV�DUH�SRVW�
&UHLJKWRQ�EXW�GLG�QRW�PDNH�WKH�IDFW�VSHFLÀF�LQTXLU\�UHTXLUHG�E\�WKDW�GHFLVLRQ�

������¬/RFDO�*RYHUQPHQWV�

2ZHQ�Y��&LW\�RI�,QGHSHQGHQFH�����KHOG�WKDW�PXQLFLSDOLWLHV�DUH�QRW�LPPXQH�IURP�OLDELOLW\�LQ�D��������DFWLRQ��$
SROLFH�FKLHI�EURXJKW�DQ�DFWLRQ�FODLPLQJ�KH�ZDV�WHUPLQDWHG�E\�WKH�FLW\�ZLWKRXW�WKH�SURFHGXUDO�GXH�SURFHVV
UHTXLUHG�E\�WKH�IHGHUDO�FRQVWLWXWLRQ��7KH�&RXUW�KHOG�WKHUH�ZDV�QR�JHQHUDO�PXQLFLSDO�LPPXQLW\�DW�WKH�WLPH
&RQJUHVV�HQDFWHG���������HLWKHU�IRU�SURSULHWDU\�DV�GLVWLQJXLVKHG�IURP�JRYHUQPHQWDO�DFWLYLWLHV�RU�IRU
GLVFUHWLRQDU\�DV�GLVWLQJXLVKHG�IURP�PLQLVWHULDO�DFWLRQV��,W�GLG�QRW�OLPLW�LWV�GHFLVLRQ�WR�SURFHGXUDO�GXH�SURFHVV
YLRODWLRQV�EXW�KHOG�WKDW�LW�DSSOLHG�WR�DOO��FRQVWLWXWLRQDO�YLRODWLRQV��



��������� /DQG�8VH�/DZ
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>$@�PXQLFLSDOLW\�KDV�QR��GLVFUHWLRQ��WR�YLRODWH�WKH�)HGHUDO�&RQVWLWXWLRQ��LWV�GLFWDWHV�DUH�DEVROXWH�DQG
LPSHUDWLYH��$QG�ZKHQ�D�FRXUW�SDVVHV�MXGJPHQW�RQ�WKH�PXQLFLSDOLW\
V�FRQGXFW�LQ�D��������DFWLRQ��LW�GRHV�QRW
VHHN�WR�VHFRQG�JXHVV�WKH�UHDVRQDEOHQHVV�RI�WKH�FLW\
V�GHFLVLRQ�QRU�WR�LQWHUIHUH�ZLWK�WKH�ORFDO�JRYHUQPHQW
V
UHVROXWLRQ�RI�FRPSHWLQJ�SROLF\�FRQVLGHUDWLRQV��5DWKHU��LW�ORRNV�RQO\�WR�ZKHWKHU�WKH�PXQLFLSDOLW\�KDV�FRQIRUPHG
WR�WKH�UHTXLUHPHQWV�RI�WKH�)HGHUDO�&RQVWLWXWLRQ�DQG�VWDWXWHV����

$OWKRXJK�2ZHQ�KHOG�WKDW�PXQLFLSDOLWLHV�DUH�QRW�LPPXQH�XQGHU���������LW�GRHV�QRW�LPSRVH�DEVROXWH�OLDELOLW\��$V
WKH�VWDWHPHQW�MXVW�TXRWHG�LQGLFDWHV��SODLQWLIIV�PXVW�VWLOO�VKRZ�D�YLRODWLRQ�RI�WKH�IHGHUDO�&RQVWLWXWLRQ�

������¬'DPDJHV�

6HFWLRQ������SURYLGHV�WKDW�SDUWLHV�VXHG�XQGHU�WKH�VWDWXWH��VKDOO�EH�OLDEOH�WR�WKH�SDUW\�LQMXUHG�LQ�DQ�DFWLRQ�DW
ODZ���7KLV�SURYLVLRQ�DXWKRUL]HV�DQ�DZDUG�RI�FRPSHQVDWRU\�GDPDJHV��7KH�6XSUHPH�&RXUW�KDV�KHOG�WKDW�WKH
FRPPRQ�ODZ�RI�WRUWV�SURYLGHV�DQ�DQDORJ\�IRU�GDPDJHV�LQ��������FDVHV�EXW�UHTXLUHV�FDUHIXO�DGDSWDWLRQ�ZKHQ�D
FRQVWLWXWLRQDO�ULJKW�GRHV�QRW�KDYH�D�WRUW�DQDORJ\�����3XQLWLYH�GDPDJHV�DUH�QRW�DYDLODEOH�DJDLQVW�ORFDO
JRYHUQPHQWV������&RXUWV�PD\�DZDUG�SXQLWLYH�GDPDJHV�DJDLQVW�ORFDO�RIÀFLDOV�����EXW�WKH�IDFWV�KDYH�QRW�XVXDOO\
MXVWLÀHG�DQ�DZDUG�RI�SXQLWLYH�GDPDJHV�LQ�ODQG�XVH�FDVHV����

,Q�&DUH\�Y��3LSKXV�����WKH�6XSUHPH�&RXUW�UHMHFWHG�D�FODLP�WKDW�D�FRXUW�VKRXOG�SUHVXPH�GDPDJHV�ZKHQ�D
SODLQWLII�SURYHV�D�SURFHGXUDO�GXH�SURFHVV�YLRODWLRQ��(OHPHQWDU\�DQG�VHFRQGDU\�VFKRRO�VWXGHQWV�EURXJKW�D��
�����DFWLRQ�FODLPLQJ�WKH\�ZHUH�GHQLHG�SURFHGXUDO�GXH�SURFHVV�ZKHQ�WKH\�ZHUH�WHPSRUDULO\�VXVSHQGHG��7KH
&RXUW�KHOG�WKDW�WKH�GHIHQGDQW�ZDV�OLDEOH�RQO\�IRU�QRPLQDO��QRW�FRPSHQVDWRU\��GDPDJHV�EHFDXVH�WKHUH�ZDV�QR
SURRI�WKDW�WKH�VWXGHQWV�ZRXOG�QRW�KDYH�EHHQ�VXVSHQGHG�LI�SURFHGXUDO�GXH�SURFHVV�UHTXLUHPHQWV�KDG�EHHQ
REVHUYHG��&DUH\�DOVR�DSSOLHV�WR�VXEVWDQWLYH�GXH�SURFHVV�YLRODWLRQV�����7KLV�FDVH�PHDQV�WKDW�GDPDJHV�DUH�QRW
DYDLODEOH�LQ�D�ODQG�XVH�FDVH�XQOHVV�WKH�GXH�SURFHVV�YLRODWLRQ�DIIHFWHG�WKH�RXWFRPH�RI�WKH�GHFLVLRQ�

7KH�6XSUHPH�&RXUW�KDV�KHOG�WKDW�FRPSHQVDWLRQ�LV�SD\DEOH�LQ�ODQG�XVH�FDVHV�IRU�WHPSRUDU\�WDNLQJV�LQ�DQ�LQYHUVH
FRQGHPQDWLRQ�DFWLRQ�EURXJKW�GLUHFWO\�XQGHU�WKH�IHGHUDO�FRQVWLWXWLRQ��7KH�&RXUW�GLG�QRW�LQGLFDWH�ZKHWKHU�D
SODLQWLII�FRXOG�UHFRYHU�FRPSHQVDWLRQ�IRU�D�WDNLQJ�XQGHU���������EXW�FRPSHQVDWLRQ�VKRXOG�EH�DYDLODEOH�LQ�D��
�����DFWLRQ�DV�ZHOO����

'DPDJHV�DUH�DYDLODEOH�LQ�D��������DFWLRQ�IRU�FRQVWLWXWLRQDO�YLRODWLRQV�RWKHU�WKDQ�YLRODWLRQV�RI�WKH�WDNLQJ
FODXVH��-XVWLFH�%UHQQDQ�QRWHG��IRU�H[DPSOH��WKDW�VXEVWDQWLYH�GXH�SURFHVV�YLRODWLRQV�QRW�DFWLRQDEOH�XQGHU�WKH
WDNLQJ�FODXVH�DUH�DFWLRQDEOH�XQGHU������������+HULWDJH�+RPHV�RI�$WWOHERUR��,QF��Y��6HHNRQN�:DWHU�'LVW���,,�����
LQGLFDWHV�WKH�SRVVLELOLWLHV�IRU�FRPSHQVDWRU\�GDPDJH�DZDUGV�LQ��������FDVHV��$�GHYHORSHU�VXIIHUHG�ORVVHV�ZKHQ
WKH�GLVWULFW�GHOD\HG�D�UHVLGHQWLDO�SURMHFW�WKDW�ZDV�WR�EH�RSHQ�WR�PLQRULWLHV�E\�UHIXVLQJ�WR�VXSSO\�ZDWHU��7KH
FRXUW�DZDUGHG�FRPSHQVDWRU\�GDPDJHV�HTXDO�WR�WKH�GLIIHUHQFH�EHWZHHQ�WKH�FRVW�RI�FRQQHFWLQJ�WR�WKH�GLVWULFW�DQG
WKH�FRVW�WKH�GHYHORSHU�LQFXUUHG�WR�GULOO�LQGLYLGXDO�ZHOOV��,W�GHQLHG�GDPDJHV�IRU�WKH�GHYHORSHU
V�LQDELOLW\�WR�XVH
LWV�DVVHWV�ZKLOH�WKH�SURMHFW�ZDV�GHOD\HG��7KH�GHYHORSHU�GLG�QRW�SURYLGH�HYLGHQFH�RQ�WKH�DSSOLFDEOH�LQWHUHVW�UDWH
DQG�GLG�QRW�VKRZ�WKDW�WKH�DSSUHFLDWLRQ�LQ�WKH�YDOXH�RI�LWV�SURSHUW\�ZDV�OHVV�WKDQ�ZKDW�LQWHUHVW�RQ�LWV�DVVHWV
ZRXOG�KDYH�HDUQHG����

6RXUFHV�
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